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EDITORIAL NOTES. 


THE PROGRESS of the proposed constitutional amendments through the 
present legislature has been interesting, because of the development of a 
great contrariety of views. At the beginning of the session Senator 
Voorhees introduced certain amendments abolishing the Court of Chan- 
cery and providing for a single court which should be partitioned into 
three sections, the Chancery division, the Law division and the Appel- 
late division. It was understood that this act was prepared by Mr. Wil- 
liam H. Corbin, who had given the matter much attention. Upon the 
introduction of this measure, however, it was at once discovered that 
various prominent lawyers of this state took another view, and there was 
a hearing ; in fact, several hearings. On February 11, Mr. Thomas N. 
McCarter, of Newark, appeared before the committee and argued in 
favor of a separate Court of Appeals. He attributed to Vice-Chancellor 
Pitney a description of the Court of Appeals that it ‘‘ consisted of six- 
teen judges, ten of whom are the court below, and the other six are not 
lawyers.” He stated also that he had no objection to the abolition 
of the Court of Chancery. Ex-Congressman James Buchanan, of 
Trenton, argued for a separate Court of Appeals, and in favor of the 
amalgamation of the Chancery court and the Supreme court. Mr. Sam- 
uel H. Gray, of Camden, heartily believed in an independent Court of 
Appeals. and ex-Judge J. Frank Fort, of Newark, presented various 
petitions from lawyers over the state in favor of such independent court. 

On October 18, a further hearing was had. Mr. Washington B. Wil- 
liams, of Jersey City, opposed the amendments of last year and favored 
an independent Court of Appeals. So did Mr. Thomas Kays, of New- 
ton, who desired an independent court of four judges, to be appointed 
for from ten to fifteen years. Mr. William H. Corbin and Mr. Charles 
H. Corbin, of Jersey City, favored the Voorhees bill, while Mr. Gilbert 
Collin, partner of the two Corbins, combated the idea of court divisions 
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and favored an independent court. Messrs. Coult, Colie, Fort, Smith, 
Stevens, Shipman, Allen H. Strong and others favored an independent 
court. 

As the result of the last hearing, the Senate committee appointed a 
committee of lawyers to see if they could actually agree upon what con- 
stitutional amendments were desirable. Such committee consisted of 
Thomas N. McCarter, of Newark, who was made chairman of the com- 
mittee; Samuel H. Grey, of Camden; Frederick W. Stevens, of New- 
ark; Eugene Stevenson, of Jersey City; J. Frank Fort, of Newark ; 
Frank Bergen, of Elizabeth; G. D. W. Vroom, of Trenton; Gilbert 
Collins, of Jersey City, ard J. H. Pancoast, of Gloucester. 

This committee wrestled with the subject for a week or more and 
made a report, dated March 9, which recommended an absolutely inde- 
pendent Court of Appeals, to consist of a president judge and four other 
judges. The Supreme court, it was proposed, should be continued, to 
consist of a chief justice and six associate justices. The other courts to 
remain substantially the same as now, except that final judgments in the 
Circuit courts and courts of Common Pleas, and upon all indictments, 
should be brought by writ of error directly into the Court of Errors and 
Appeals, «nd that appeals from the Orphans’ court were also to be taken 
directly to that court. The Circuit courts were to be held by the jus- 
tices of the Supreme court and not by judges appointed for the purpose. 
The pardoning power was to be vested in the Governor, the Chancellor, 
the Chief Justice and the Attorney-General, or any three of them. 


Ix PkRUPOSING this plan the commission have agreed upon the one 
change, which is very generally desired by the bar, with some exceptions, 
and have endeavored to avoid proposing changes on which there is a less 
general concurrence of opinion. They have left the form of the judicial 
system unchanged and have only removed the anomaly of having cases 
on appeal heard by the members of the lower courts sitting as a court of 
appeal. The effect of the proposed change, if it be adopted, is, of 
course, to put other judges above the Chancellor, and the justices of the 
Supreme court. They will no longer be the highest judicial officers in 
the state, and their decisions will be subject to be reversed by superior 
judges, instead of by their own associates. Their duties in their own 
courts, however, remain substantially unchanged, and the courts will 
continue to exercise all their functions, except the hearing of appeals 
and writs of error on cases in the Orphans’ courts and County courts. 
The justices of the Supreme court alone will be entrusted with the im- 


portant duty of trying cases at the Circuits, and sitting in bane they 


will decide upon rules to show cause for new trials and demurrers, 
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besides having all the jurisdiction upon certiorari and mandamus of the 
other prerogative courts. 





Mk. BerGen made a strenuous protest against the creation of an in- 
dependent Court of Appeals. He insists that there is no real need for 
it, and thai it is a serious mistake to intrust the power of determining 
cases in the last resort to men who are not sitting in that court hearing 
witnesses testify, charging juries and taking an active part in actual 
business transactions. He insists—and in this he is clearly right—that 
“a judge, in order to administer justice wisely, must not only possess 
the learning of the book, but must be saturated with the common sense 
of the community in which he holds court,” and he says: ‘A judge 
cannot apprehend or appreciate this common sense who is separated from 
his fellow-citizens by the constitution and forced to sit apart in an iso- 
lated tribunal and get his knowledge of the way men think and feel from 
printed books alone.” 

This is a dreary picture of the isolation of the Court of Appeals. It is 
worse than that of a jury locked up in a murder case, and it lasts for a 
term of years, or the rest of a life time. Judges of appellate courts are 
not brought into contact with the bar on ex parte.applications, and they do 
not hear the testimony of witnesses or charge juries; but, except in these 
things, they are no more separated from their fellow-citizens than any 
other judge is. They may freely meet with their fellow men in social 
life and may keep abreast of the thought of the times in many of the 
ways that are open to all thoughtful and cultured men. Nor would their 
knowledge of the cases brought before them be derived wholly from 
printed books, but largely from the arguments of counsel, and the num- 
ber and variety of the cases heard in a state like this are enough to give 
to the most seclusive appellate judge a wide knowledge of practical 
affairs. 

WE THINK the objections to a separate appellate tribunal are over- 
estimated and that there are far greater objections to an appellate 
court composed of the judges of the court appealed from or of the judges 
of a co-ordinate court of a different jurisdiction. It is better that the 
judges of appeal in equity should have nothing else to do than to hear 
cases on appeal than that they should spend the greater part of their 
time in laying down the rules of the common law. 

The plan proposed by Mr. Bergen is not the one adopted last year, 
but still another one known az Senate Resolution No. 7, by which we are 
to adopt the English plan of having one Supreme court, divided into 
common law, equity and appellate divisions, and it is proposed that the 
judges to sit in the appellate division shall be designated from time to 
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time by the Governor and return again to the work of the trial court. 
This gives the Governor a good deal of power which may be found to 
be dangerous, and the English plan, from which the idea of divisional 
courts is taken, does net now include the rotation in office of the judges 
of Appeal. The Court of Appeal, although a division of the Supreme 
court, is a separate court from the high court of Justice, which includes 
the three divisions of the Queen’s Bench, Chancery, and Probate and 
Divorce. The justices of the Court of Appeal consist of the Chancellor, 
and ex-Chancellor (if any), the Lord Chief Justice, the Master of the 
Rolls, the President of the Probate Division, and five Ordinary Judges 
of Appeal. Only two or three of all these judges ever take part in the 
trial of causes at law or in equity. The experience and example, there- 
fore, of the English courts are not against an ind2pendent Court of 


Appeal. 


THE NATIONAL Board of Trade has a committee on ‘* One Cent Letter 
Postage,” appointed at its annual meeting, and has prepared certain bills 
which seem to have the approval of the American Newspapers Publisb- 
ers’ Association. It has its headquarters at the Board of Trade Rooms, 
Philadelphia, and Mr. Finley Acker, a leading merchant of that city, is 


its chairman. The bills formulated by the committee are three in num- 
ber, and are known as House bills No. 838, No. 45€6, No. 5560. The 
first bill was introduced by Representative Smith, of Illinois, and the 
second and third by Representative Loud, of California. The first act 
provides that, on and after July 1, 1896, the rate of letter postage shall 
be one cent for each one-half ounce, and one cent for each additional 
one-half ounce, or fraction thereof. This is to apply to drop letters, as 
well as to others. The second act specifies as mailable matter o* the 
second class, all newspapers and other periodicals issued:at stated inter- 
vals, and as frequently as four times a year, and it makes the postage 
thereon one cent per pound as heretofore. It provides, however, that 
publications preparing to be issued periodically and to subscribers, but 
which are merely books, whether issued complete or in numbers, bound 
or unbound, sold by subscription, or issued as premiums or supplements, 
are not to be considered second-class rate publications. It also specifies 
in detail what constitutes a second-class rate publication and excludes 
from the list publications primarily designed for advertising purposes, or 
for free circulation, or for circulation at nominal rates. It also requires 
publishers of second-class matter “ before depositing such mail matter in 
the post office to separate the same into United States mail sacks or bun- 
dles by states, cities, towns and counties, as the Postmaster-General may 
direct.” The third bill authorizes the Postmaster-General to transmit 
by freight government boxes, postal cards, etc., when it is known they 
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can be so transmitted without serious injury to the government, and pro-: 
vided the cost of transportation shall not equal the cost of transportaticn 
by the regular mail facilities. 

A careful study of these three bills leads us to heartily advocate them. 
There is nothing in them to which any reasonable publisher should 
object. It is understood, we believe, that the first named bill for one- 
cent postage on one-half ounce matter, is as far as it would be judicious 
now for the government to go, although eventually it is to be expected 
that one cent an ounce will be the final rate agreed upon for postage in 
this country. The reduction proposed will, therefore, only apply to let- 
ters not exceeding the one-half ounce rate, but such a reduction will be 
an immense relief to any business house ia the country who conducts a 
large correspondence, and it will favorably affect the expenditures of all 
classes of people, most of whom rarely write letters which exceed this 
weight. That such reduction cannot be made without some saving to be 
effected in other directions is well understood, and the committee has 
done wisely in limiting the sccond-class rate publications to what is 
strictly legitimate, and also in authorizing a reduction in the cost of 
transmission of the heavy bundles, which must be sent from the depart- 
ment to the thousands of post offices throughout the country. 

Mr. Acker’s address before the American Newspaper Publishers’ Asso- 
ciation in New York city, on February 21 Jast, was a compact statement 
ot the situation, answering the objections which have been made to the 
change.. His language was pretty strong in saying that ‘the United 
States government, in charging two cents letter postage to-day, is guilty 
of extorting a profit such as no private corporation, seeking monopolistic 
privileges, would dare to exact for itself,” but it is entirely true that, in 
the judgment of business men, one cent letter postage upon a one-half 
ounce rate can be properly put into practice, and not to do it is to fail to 
perform a public duty. 


THE CASE of John Max Reiner, editor of the New Jersey Herald, 
published at Elizabeth, in which twenty-six charges of libel were pre- 
ferred before a justice of the peace in that city, on which the editor was 
held to bail in the sum of $13,000, has attracted widespread attention. 
The articles published by the editor we have not seen, but they are said 
to have been clearly libellous, if untrue. The editor was sent to jail as 
a matter of course, because he could not procure the bail. Counsel for 
Reiner subsequently went before Justice Van Syckel, of the Supreme 
court, at Trenton, where the bail was reduced to $5,200. Evidently the 
justice who reviewed the matter took the view that $500 on each of twen- 
ty-six charges of alleged libel, (the libels really being of one general 
character,) was too much, and the precedent established will have to be 
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followed in similar cases hereafter by justices of the peace. Counsel for 
the defendant insisted that even this bail was too large, but it is difficult 
to see how the amount of $200 on any one libellous charge can, ordi- 
narily speaking, be excessive. 


Ir DOES SEEM to us, however, that where there is a libellous publica- 
tion, there ought to be prompt prosecution. and that, if the prosecutor 
waits until there are as many as twenty-six libellous publications, it 
ought not to be expected that every one will tend to augment in arith- 
metical ratio the amount to be fixed for the bail. Excessive bail is 
expressly prohibited by the Constitution of the United States, and its 
practice in similar instances to this would put into the hands of prosecu- 
tors, who had no foundation to complain, a tremendous weapon against 
fearless and independent editors of newspapers. The general principle 
must be kept in mind. that the object of bail is to require the production 
of the person at the hearing of the charge, and not for the purpose of 
punishment. 


In Laidlaw v. Sage, decided by the Appellate Division of the Court of 
Appeals, New York. last month, there is an interesting discussion of 


various matters connected with that most interesting suit, one of which 
is as to the examination made by Mr. Choate. ‘Those whe read the evi- 
dence upon the trial below will remember the exceedingly vivacious 
cross-examination of the defendant by one of the ablest cross-examiners 
in the country. The opinion takes the view which was laid down in Great 
Western Turnpike Co. v. Loomis, 32 N. Y. 127, holding that the proper 
latitude of a cross-examiner rests in the discretion of the trial judge. It 
is also of great interest that the Appellate court holds that the verdict 
of $46,000 against Mr. Sage is not to be considered excessive, under the 
circumstances of the case. The judgment of ordinary laymen has gen- 
erally been that the verdict of the jury who tried that cause ought to 
stand, if at all, as well to the amount as to the principles involved, and 
now that the decision has been affirmed, it shows that judicial sentiment 
in New York is not averse to so large a verdict for such in-uries as Mr. 
Laidlaw received when Mr. Sage placed him between himself and an 
assassin. 


In Dowling v. Livingston, Supreme court vf Michigan, opinion filed 
February 18, Judge Grant well considered the subject of libel. The 
plaintiff published a book entitled “* Wage Earners’ Remedy,” and took 
it to the Detroit Journal to be reviewed. The Journal, in a pretty long 
article, spoke disparingly of the book, using such language, for instance, 
as: “It is altogether an amusing book, as full of contradictions and 
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absurdities as a school boy of tricks.” ‘It reveals how the average 
mind is groping and floundering in swamps of bad logic to the discovery 
of the truth.” One would not suppose that this criticism transcended 
the ordinary bounds, but the author felt so and hence the suit. Judge 
Brant fairly laid down the rule of law and says: ‘ The rule of law in 
such cases is clear. In applying it to the present case we find that the 
personal character and reputation of the author are not attacked. His 
theories are. In no material matter is there any misstatement of fact or 
of the propositions set forth in the book. The critic was at liberty to 
attack or denounce them with sarcasm and ridicule.” 





THE OBJECTION that Governor Griggs is placing upon the highest 
bench of the state, the Court of Errors and Appeals, only lawyers instead 
of interspersing them with a few laymen, is one naturally to be made by 
some newspapers. It has been a long-established custom, though not 
established by the Constitution, that there should be a lay element in the 
Court of Errors and Appeals, and, although it has been wisely abolished 
by most of the states, New Jersey, who clings longest to the old usages, 
has not done so heretufore and should, according to these newspapers, 
continue to place men in office regardless of their training and fitness. 


Ordinarly speaking it would be just as proper to expect a carpenter to 
practice medicine, or a merchant to be an architect, as for a man in no 
wise trained in the law to sit in judgment upon the opinions of learned 
justices of the Supreme court. The matter is such an anomaly that 
merely to state the case refutes the ob'ections. 





In Foley v. Phelps, N. Y. Sup. Ct, Judge Patterson holds that a wife 
as such may recover damages for the unlawful dissection of the remains 
of her husband. Similar ground was taken in Larison v. Chase, 47 Minn. 
307, which was cited and followed in the opinion. The contrary rule 
bas been laid down in Cook v. Walley, 27 Pac. Rep. 950, a Colorado 
cease. The material factor in the New York vase is that the dissection 
was unlawful and, while that question is not passed upon, it would seem 
that a dissection authorized by statute or even by municipal ordinance 
might render its performance non-actionaole. Whether or not the re- 
covery shall .be nominal or substantial, probably depends upon the mental 
sufferings caused, such as those set fortn in the Minnesota case. 


A soMEWHAT curious, because novel, action was taken by members of 
the bar of Burlington, last month, concerning the uomination of Mr. 
Charles E. Hendrickson, to become a member of the Court of Errors and 
Appeals of this state. The Governor seut in the nomination unexpect- 
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edly to Mr. Hendrickson, and he was soon waited upon by a committee 
of the members of the bar of Mt. Holly, who asked him if he would still 
continue his local practice. He declined to state his course, saying he 
*‘ did not feel it a seasonable time to discuss the matter.” Upon which 
the following letter was taken to the Burlington Senator in the legisla- 
ture: 
March 16, 1896. 

Hon. W. C. Parry, Senator from Burlington Co. 

Dear Sir :—We, the undersigned, members of the bar of Burlington county, respectfully 
ask that you will use your influence to have the confirmation of Charles E. Hendrickson’s 
appointment to be a member of the Court of Errors and Appeals delayed until the bar can 
ascertain whether it is his intention to continue to practice law in the courts of which he 
is nota member. It is proposed to have a meeting of the bar to-morrow and appoint a 
committee to wait on Mr. Hendrickson to learn what his views are in respect to practicing. 
We are of the opinion that Mr. Hendrickson’s nomination should nut be confirmed unless 
he will declare his intention not to practice. 


Senator Parry, upon receipt of this letter, turned it over to the Senate 
committe, to whom all such appointments are referred. The result has 
not been announced at present writing. 





THE ABOLITION of the fee system in the offices of the clerk of the 
Supreme court and clerk in Chancery, relegates to the past a system 
which had its origin in days when the people were opposed to fixed sala- 
ries, and when litigation was so common that it was deemed wise that 
he who went to law with his neighbor should pay all the expenses. 
Times have changed, however, and it has long been the settled policy of 
most of the states to place its officials under a regular salary, and, where 
there are fees taken for their services, such fees are to go into the state 
treasury. The new law is altogether to be commended. Whether the 
salary, as now fixed, be too little or too much is a matter of purely legis- 
lative discretion, but the general principle is one which is sure to be con- 
tinued for the future. No subsequent legislature of this state will ever 
dare to repeal the act and take a distinct step backward. 





AGE I8 No disqualification in this country for admission to the bar. In 
Chicago, recently, one of the applicants for admission to practice law was 
71 years of age. We know a gentleman in Pennsylvania who began 
the study of law at 65 years of age, was admitted and, we believe, had a 
considerable practice. Perhaps he is still a member of the. bar where he 
resides. The Chicago Legal News well says, that one who has obtained 
the experience and knowledge of men and things which a man of sixty 
or seventy should have acquired ‘ may be as well qualified to try a law 
suit as any who are examined with him. Some of the most eminent 
men in the world commenced the study of the sciences that made their 
names immortal after they had attained sixty years of age.” 
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THE ATTORNEY GENERAL v. THE MAYOR ANv COUNCIL OF THE BOROUGH 
OF ANGLESEA. 


(New Jersey Supreme Court.) 


Temporary residents in borough — Bor- 
ough act of 1890 
statute that authorizes the holding of an 
election fur the acceptance of a scheme of 
municipal government by the electors of an 


unconstitutional —1. A 


area of given size and value, upon which re- 
sides for any period of the year a popula- 


sexsse(l of any element of citizenship, is a 
purely figmentary characteristic, and can in 
no way be germane to the exercise of local 
municipal franchises by the inhabitants 
who are possessed of the constitutional and 
legislative requirements of electors. 

2. “A act for the formation and govern- 


ment of boroughs,” P. L. 1890, page 58, is 
unconstitutional. 


tion of two hundred, is not a constitutional 
enactment ; the temporary presence of two 
hundred persons not required to be pos- 


Mr. John J. Crandall for the relator. 

Mr. S. W. Beldon and Mr. Morgan Hand for the detendant. 

Gakuison, J.: This information exhibited by the attorney-general di- 
rectly questions the right of the mayor and council of the borough of 
Anglesea to exercise the franchises of a municipal corporation of this 
state. ‘ihe plea to which a demurrer has been filed brought before the 
Supreme court: First, the apparent existence of any legislative 
authority for the corporate life of the defendant; and, second, the con- 
stitutionality of such legislation, if any such were apparently part of the 
statute law of the state. 

The legislation concerned is, first, “An act for the formation and 
government of boroughs,” approved March 12, 1890, P. L. 1890, p 
58,” under which the detendant claims its incorporation; and, second, 
**An Act to repeal ‘An Act entitled, An Act for the formation and gov- 
ernment of boroughs,’ ” approved March twelfth, one thousand eight 
hundred and ninety, P. L. 1891, p. 11, by which the act of 1890 was 
expressly repealed, with a saving clause, however, as to incorporations 
already organized under the repealed act. The difficulties in the way 
of a lucid conception of a body having organs, the source of whose vital 
supply has been cut off, is of secondary moment, compared with the 
practical evasion of the ecnstitutional inhibition against the granting of 
special franchises that will result in perpetuating these franchises 
in their donees, while at the same time the door is closed to all others by 
the repeal of the investive act. The resolution of the question thus pre- 
sented in favor of the relator would not, however, in the least degree 
tend to sustain his contention, viz.: That the saving clause being bad, 
the rest of the act must operate as a naked repealer. 

Where part of a statute is unconstitutional, the remaining part may 
stand ouly when it will operate in accordance with the appareat legis- 
lative intention, and a provision that is unconstitutional and ineffectual 
as a law, is yet to be regarded upon the question of the intention of the 
law-maker. In the present case there is nothing to warrant the belief 
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that the legislature would have passed the residue of this statute as it 
will stand after the excision of the proviso; indeed, the contrary is per- 
fectly obvious. The effect, therefore, of holding the proviso bad, would 
not be to repeal the act of 1890, but to eliminate from the statute book 
the repealer itself. Pursue, therefore, what course we may, we must 
ultimately consider whether the act of 1890 is a valid expression of 
legislative power. The statute in question purports to be a general act 
conferring extensive governmental powers, including taxation, public 
improvement, the granting of licenses and all the’ machinery of a modern 
municipality. The governmental scheme thus tendered may become 
operative only when the following conditions, and all of them are in con- 
junction: The area to be included must not exceed two square miles, 
and must have a real taxable value ot at least one hundred thousand 
dollars; provided, ‘ during any portion of the year a population of not 
less than two hundred” resides within such area. 

The election by which the act may be accepted, as well as those by 
which the municipal offices are to be filled. must be held by electors, 
who, by the constitution of this state, must be male citizens, and by legis- 
lative requirement must have had certain fixed periods of state and local 
residence. It will be perceived, therefore, that a population of two hundred 
whose residence may be elsewhere for any portion of a year, does not by 
any necessary implication include a single person capable of participating 
in either the preliminary or the subsequent acts of citizonsbip or of 
government. All idea of a domicilium, all that presumption of an in- 
tention to remain or to return that is tended by the word “ resident,” is 
negatived by the express limitation that any period of a year will suffice 
for the sort of “‘ residents” required by this act. As was said by Mr. 
Justice Lippincott, in Green v. Clarke, 27 Vr. 69, when speaking of 
this same act, * By its terms there need be but one permanent resident 
within the area.” Inasmuch as a day is the shortest period of a vear 
ordinarily recognized at common law, it must be assumed that a fraction 
of a day was not in the legislative mind. A day, however, in law and 
in fact, is some period of a year, and would fully comport with the pre- 
scribed residence, and inasmuch as a sojourn for such a period, or for any 
period short of that required by the «lection laws, would not, even in the 
ease of a male, clothe him with the qualifications of an elector, it is not 
easy to see in what respect the element of belonging to the human species 
renders the presence of two hundred individuals any more germane to 
the legislation proposed to be based thereon than would be the presence 
of a like number of any other animate, or, for that matter, inanimate ob- 
ects. The scheme of the act admits of an applicatioa by which electors, 
however few, may vote for this charter whenever two hundred persons not 
required to be electors shall have spent twenty-tour hours within an area 
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of given size and value. The object of this temporary presence is no 
more pertinent than is the extent of its duration. Sunday visitors at a 
summer hotel, steamboat excursionists who, by accident or design, have 
stopped over a day, a camp meeting, or even a gang of unnaturalized 
day laborers, will amply fill every requirement. Under the scheme pro- 
pounded, upon the happening of any of these events, the departing so- 
journers would leave behind them a governmental opportunity, actually 
called into being by their adventitious presence, with which they could 
have no rational connection, and in which they would have no necessary 
or even probable participation; while an adjoining district, identical in 
area, value and inhabitants, would have no such opportunity, because it 
had not, by a like chance visitation, been brought within the class to 
which alone the governmental apparatus in question was peculiarly ap- 
propriate. 

I canfess my inability to see how such a requirement can have any 
more to do with investing local electors with the power of municipal 
franchise than if the fortuitous condition were that two hundred cattle 
must graze on the meadows or two hundred pine trees stand in the forest. 

The classification adopted has no real basis. It is at best a mere 
figment, and the legislation founded thereon falls under the constitutional 
interdict as construed by this court, viz.: that distinctions that do not 
arise from substantial differences constitute no ground of support for 
legisiation. Richards v. Hammer, 15 Vr. 567. 

The judgment of the Supreme court should be reversed. 


JOHN R. POTTS v. RICHARD W. EVANS. 
(New Jersey Court of Errors and Appeals, March 9g, 1896.) 


Practice— Assignment of Error.—Anerror be made aground of reversal unless it is 
which occurs at the trial of a cause cannot embraced in the bill of exceptions. 


On error to the Supreme court. 

Mr. W. W. Benthall for the plaintiff. 

Mr. Howard Carrow for the defendant. 

The opinion of the court was delivered by 

GuMMERE, J.: Evans, the defendant in error, brought suit in the 
Supreme court against Potts, the plaintiff in error, to recover certain 
money which he claimed were due to him under a contract, made be- 
tween him and Potts, by the terms of which he was employed as a sales- 
man for a period of one year from the first day of October, 1894, at a 
salary of $1,560, payable in equal weekly installments. 

Evans entered upon his employment at the time named in the contract, 
and performed his duties as salesman for Potts until the second day of 
February, 1895, when he was discharged by the latter. He received 
the weekly installments of his salary, as they accrued, up to the time of 
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his discharge, but was refused further payments after that time. There- ion 

upon, on the first of March, 1895, he brought this suit against Potts to aff 

recover from him the balance of his salary, amounting to $1,020, and on 

April 12 recovered a verdict for the full amount thereof. col 
The first error which is alleged is that the trial judge overruled a wl 


motion to non-suit the plaintiff, and the ground which is relied upon, 
under this assignment, is that the contract sued upon was void by force 
of the statute of frauds, because it was not to be performed within a 
year from the making thereof. This assignment is without merit. It 
was testified on behalf of the plaintiff that the contract was made on the 
very day upon which it began to run, namely, October 1, 1894, and that 





he immediately entered upon its performance. This was denied by the el 
defendant, who insisted that the contract was made several weeks before di 
that time. It was, therefore, for the jury to determine, under proper a 
instructions from the Court, whether or not the contract was within the J 
statute. 

The only other error assigned was that the trial judge improperly con- d 
strued certain exhibits offered by the defendant. This assignment has t 


not been argued before us except in a perfunctory way, and an examina- 


tion of the exhibits in question shows that they were correctly construed g 
by tae trial judge. t 

It was also argued before this court that it was error for the trial judge t 
to permit the plaintiff to recover the whole amount of bis year’s salary, ( 


notwithstanding the fact that, at the time of such recovery, the year had ' 
still several months to run, and that, by the terms o/ his contract, the 
plaintiff was only entitled to receive his salary in weekly instalments, 

the last instalment not being due until the end of the year. 

The plaintiff's recovery of that portion of his salary which had not yet 
accrued and become due to him was clearly illegal, and the error would 
have at once beer rectified by the trial judge, had his attention been 
called to it by defendant’s counsel. Unfortunately for the defendant, 
however, this was not done, nor was the error made the basis of an ex- 
ception, and this latter omission makes it impossible for us to direct a 
new trial on this ground. The consequence is that the judgment below 
must be affirmed. 





TALLMAN v. WALLACE. 
(N. J. Court of Errors and Appeals, March 3, 1896.) 


Practice in Error—Veath of party after court may order decree entered as of the 
argument,—If respondent dies after argu- day of the argument. 
ment and before dec'sion of the appeal, the 







One of the respondents in this cause died after the argument, which 
was at the November term, last, and before the deliverance of the opin- 
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ion of the court, on March 2, instant, that the decree below ought to be 
affirmed 

Mr. Frederick Parker suggested the death of the respondent to the 
court. and prayed that the decree of affirmance be entered as of the day 
when the cause was argued at this bar. -  ( Allocatur.) 


ENOCH HOWLETT v. ROBERT HIPSON. 
(Morris Circuit Court. ) 


Arbitration—Revocation of assent—Sanction of court. 


On the 19th of December, 1895, Robert Hipson and Enoch Howlett 
entered into a contract under seal whereby they submitted all matters in 
difference between them to the award and final determination of three 
arbitrators therein nominated. The award to be ready on or before 4th 
January, then next. 

The submission contained the following clause: ‘And the said parties 
do agree that this submission may be made a rule of the Circuit court of 
the County of Morris upon the application of either party.” 

On the 20th December, 1895, the arbitrators met and duly qualitied, 
and both parties to the arbitration having appeared, proceeded to hear 
the witnesses of Howlett. They then adjourned to the 23d December, 
then next, at which time they proceeded with the hearing in the pres- 
ence of both parties and their attorneys. Further hearing of the matter 
was adjourned to December 26th, upon which date Hipson, by deed, re- 
voked the power and authority of the arbitrators, and gave the necessary 
notice. Notwithstanding the revocation the three parties named as arbi- 
trators met and heard the evidence of Howlett, and at its conclusion, 
having notified Hipson of their intention so to do, made their so-called 
award, on the 4th of January, 1896. 

On the 21st January, 1896, the attorney of Howlett applied to the 
Morris Cireuit Court to make the submission a rule of that court, and 
the attorney of Hipson opposed the application and exhibited to the 
Court affidavits showing the facts above, and insisted that the submission 
was revocable until rule entered. 

Mr. James C. Youngblood tor Howlett. 

Mr. George G. Runyon for Hipson. 

Mem. PER CurtAM: This application is correct in form under Sec. 1 
of our Arbitration Act, Rev. 34. 

It is opposed by affidavits showing that Hipson, previous to any award. 
being made, revoked his assent to the submission and gave notice of 
revocation to the arbitrators. 

The truth of these affidavits has not been questioned. 

The English courts have construed the Stat. 9 and 10 Wm. III, Ch. 15, 
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{1 Bac. Abr. 310) as permitting revocation of such a submission at any 
time before it has been made a rule of court, but not after, and have dis- 
charged rules made after such revocation. Milne v. Gratrix, 7 East 608 ; 
King v. Joseph, 5 Taunt. 452 ; Green v. Pole, 6. Bing. 443. 

That statute was substantially re-enacted in this state in the Arbitra- 
tion act of December 2, 1794 (Rev. Laws, 158), and our subsequent acts 
including that above cited are substantially like the English act. 

The courts of Pennsylvania have taken a like view of a similar stat- 
ute, Johnson v. Andress, 5 Phila. 8; Houston v. Clark, 12 Phila. 383. 

A submission to arbitration is revocable, because no one can be com- 
pelled to forego his right of appealing to the courts for redress of his 
grievances. But one who permits his consent to arbitration to be sanc- 
tioned by the courts under the act, can no longer object to the tribunal. 
This is the only construction I can give to the act. 

The result is that, if the submission was revoked as shown by the affi- 
davits, it cannot be made a rule of the court. 


MARCUS SAYRE CO. v. MOORE. 
(New Jersey Supreme Court, February 21, 1896.) 


Mechanics’ Lien — Amendment — Case Lien act (Rev. p. 671) for an amendment of 
Certified.—A justice of the Supreme court, the lien claita, cannot refer or certify the 
to whom application has been made under same to the Supreme court for its ad- 
the fourteenth section of the Mechanics’ visory opinion. 


Application having been made to one of the justices of the Supreme 
court on behalf of the claimant to amend the lien claim, pursuant to the 
fourteenth section of the Mechanics’ Lien act (Rev., p. 671), the learned 
judge, considering the matter one of doubt and difficulty, certified the 
same to the Supreme court for its advisory opinion. 

The case was moved by counsel when called and argument was pro- 
ceeding for the claimant, when it was suggested from the bench that this 
was not a case proper to be certified. 

Mr. Colie, for defendant, said he would rely on Jn re Margerum, 55 
N. J. L. (16 Vr.) 12, the syllabus of which is: ‘The Supreme court 
cannot express an advisory opinion except in cases falling within the 
operation of the two hundredth and forty-seventh section of the Practice 
act.” 

Garrison, J.: The two hundredth and ninety-sixth seetion of the 
Practice act reads: ~‘ Any justice of the Supreme court or judge of a 
circuit court, to whom application may be made for any rule or order by 
virtue of this act, may, in his discretion, refer the same to the Supreme 
cout.” But this is not an application made by virtue of the Practice act. 
(Cause remitted.) 













































Sn 
in 
tic 


be 








any 
dis- 
108 ; 


tra- 
acts 


tat- 
33. 

om- 
his 
ne- 
nal, 


affi- 


nt of 
» the 
3 ad- 


eme 
the 
ned 
the 


»r0- 
this 


, 59 
ourt 

the 
tice 


the 
of a 
: by 
eme 
act. 


ed.) 











WIEDENMANN V. SANN ET Al. 


FRANK W. WIEDENMANN vv, ANNIE SANN ET AL. 


(Court of Chancery of New Jersey.) 
Practice—Cross-bill in equity. 


On motion to strike out cross-bill. 

Mr. Clarence T. Atkinson for the motion. 

Mr. Henry I. Budd contra. 

The CHANCELLOR: The complainant is the mortgagee of Annie Sann. 
Aaron E. Burr is a creditor of Charles Sann. Burr attached personal 
property as the goods and chattels of Charles Sann. Annie Sann 
mortgaged the same goods as her property, to the complainant. At the 
suit of Burr, an auditor was appointed, who took possession of the goods, 
cared for them and advertised them for sale, and in and about his care 
and advertisements was put to expense. Just prior to the intended 
auditor’s sale, at the suit of the complainant in foreclosure, a receiver 
was appointed, who took charge of the property, and, by order of this 
court, sold it, and now holds the proceeds of sale, subject to the result of 
the foreclosure suit. 

In that suit the answers raise the issue as to the ownership of the 
property. If it belonged to Annie Sann, Burr had no right to attach 
it, and hence no expense of his unlawful meddling with it should be re- 
paid him out of the proceeds of sale, or by the complainant or Annie 
Sann. On the other hand, if the property belonged to Charles Sann, 
the auditor will be given the proceeds of the receiver’s sale, and if they 
be not sufficient to pay his expenses and Burr in full, an action will lie 
against the complainant for damages, caused by the complainant’s inter- 
ference. But it is not perceived that such action can be had in equity, 
by cross-bill in this suit. 

I think that the motion to strike out the cross-bill should prevail. 





06—_—_—— 
THE STATE, DANIEL LYNCH, PROSECUTOR, v, GEORGE POTT, OVERSEER. 


(New Jersey Supreme Court, February term, 1896.) 


Bastardy act—Jury—Action not to be in act are taken in the Court for the trial of 
Small Cause court.—i. If the jury discharged Small Causes, they are void for want of juris- 
ina trial under the Bastardy act, the jus- diction in that court, and the defendant may 
tice may issue a venire de novo. be proceeded against under the act before a 

2. If the proceedings under the Bastardly justice of the peace. 


On certiorari. Argued before Justices Van Syckel and Lippincott. 

Mr. William A. Stryker for plaintiff. 

Mr. Henry S. Harris for defendant. 

The opinion of the court was delivered by 

Van SycKeL, J.: The proceeding certified for review were taken 
before the justice of the peace, under the Bastardy act and the supple- 
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ment thereto of 1889, authorizing one justice to hear the case. The 
jury disagreed at the-trial, whereupon motion was made before the jus- 
tice to dismiss the proceedings. He denied this motion and issued a 
venire de novo. 

Two reasons for reversal are relied upon. First, that the justice had 
no power to issue a venire de novo. 

Prior to the passage of the 41st section of the Small Cause act if the 
jury disagreed the suit abated, and it was necessary to commence the 
action anew. Gulick v. Vantilbaugh, 1 Harr. 417. 

The Bastardy act gives no express power to the justice to issue a 
venire de novo, but it differs in some respects from the Small Cause act, 
as it stood prior to the passage of the forty-first section, which expressly 
provided for a venire de novo in case the jury disagreed. 

Under the Bastardy act the putative father is arrested, and if be denies 
the paternity of the child, it requires the Justice to issue a venire to 
summon a jury to try the case. The trial is to be adjourned to any time 
not exceeding six weeks, for appearance at which time the person charged 
must give bond or be committed to custody. The jury is to decide 
whether the person so charged is the father of the child. He is to be 
discharged it the verdict is in his favor, but is to be committed if the 
verdict is against him, unless he enters into another bond as required by 
the act. 

The statute contemplates a trial and a verdict, and makes no provision 
for beginning the proceedings de novo. There can be no complete trial 
until the verdict is rendered. The proceedings being instituted in behalf 
of the public the act should be liberally construed to effectuate the pur- 
pose for which it was manifestly enacted. In order to indemnify the 
public trom loss, in cases where a jury is demanded, it is necessary to 
have the verdict of the jury. The Justice cannot perform the duty im- 
posed upon him by the act unless he has authority to issue a new venire 
in case of disagreement. I think it may reasonably be implied that his 
power to do what is necessary to obtain a verdict continues, and is not 
spent until a verdict is rendered. 

The ninth section of the Bastardy act, which provides “ that the accu- 
sation shall be tried as in cases in courts of common law before such 
jury,” gives support to this view. In courts of common law a venire de 
novo may be awarded. 

The second reason assigned for reversal is, that the transcript shows 
that the trial below was in the court for the trial of small causes, and 
that there was no jurisdiction in that court to entertain such a case. 

At the head of the transcript of the proceedings certified into this court 
are the words ‘Court for the Trial of Small Causes before Edward W. 
Sharp, Esq., Justice of the Peace.” The transcript says, the constable 
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returned the prisoner into court, and the jury reported to the court, and 
the transcript is certitied to be a true and correct copy from the justice’s 
docket and is signed and sealed by him as justice of the peace. 

Under the Bastardy act there is no docket of the proceedings kept ; 
they are reduced to writing and signed by the justice. There is nothing 
in the record before us to show that the proceedings were not taken in 
the court of small causes, and this distinguishes it from the case of 
Bayless v. Newton, 22 Vr. 549, and same case in error, 22 Vr. 553, 
where the record in its material parts did not show that the case was in 
the court of small causes, but that it was before a justice of the peace. 

The record must be accepted as decisive. ‘he proceedi:gs below 
having been taken in the court of small causes, which had no jurisdiction 
of the case, the status of the case is the same as if no proceeding had 
been taken under the Bastardy act. The proceedings certified must be 
set aside, and the party discharged may be proceeded against under the 
Bastardy act. 





—a-«- 


THE STATE, GEORGE J. McCEWAN, PROSECUTOR, v. THE TOWN OF WEST HOBOKEN 





(New Jersey Supreme Court, February term, 1896.) 


Towns—Compensation of members of coun- diminished during his term of office. Held, 


cil.—The 25th section of the act providing 
for the formation of towns, approved April 
24, 1888 (P. L. 1888, p. 483), requires the 
compensation of the members of town coun- 
cils to be fixed by ordinance, and declares 
that, when the compensation of a member 
has been so fixed, it shall not be increased or 


that, by virtue of this provision, a member 
of town council is not entitled to compensa- 
tion for his services, until such compensa. 
tion has been fixed by ordinance, as required 
by statute; and that a resolution increasing 
such compensation, after it had been fixed 
by ordinance, was invalid. 


On certiorari. Argued at November term, 1895, before Justices 


Drrue, VAN SYCKEL and GUMMERE. 

Messrs, McEwan & McEwan for the prosecutor. 

Mr. Augustus A. Rich tor the defendant. 

The opinion of the court was delivered by 

GumMERE, J.: The writ brings up for review a resolution passed by 
the town council of the town of West Hoboken, on the first day of May, 
1895, directing the payment to Charles J. Chandless and John R. Muir, 


members of said body, of four hundred dollars each for salaries alleged 


to be due to them for the fiscal year ending on that day. It is claimed 
that this resolution is in violation of the statute under which the defend- 
ant was incorporated. 

The town of West Hoboken was incorporated in April, 1892, under 
the provisions of an act entitled “‘An act providing for the formation of 
towns,” approved April 24, 1888. P. L. 1888, p. 483. Section 25 of 
that act declares that the compensation to be paid to members of the town 


8 
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council (and to other officers) shall be fixed by ordinance, and that the 
compensation of any officer, which shall have been fixed as aforesaid, 
shall not be increased or diminished during his term of office. 

Pursuant to the direction contained in this section the town council of 
West Hoboken, on June 1, 1892, passed an ordinance which provided, 
among other things, that the compensation to be piid to its members 
during the fiscal year beginning May 1, 1892, and ending May 1, 1893, 
should be ** $400 per annum, payable annually.” 

At the town election held in the spring of 1893, Charles J. Chandless 
and John R. Muir were elected members of council for the two years 
then next ensuing; their terms of office beginning May 1, 1893, and 
ending May 1, 1895. No salary ordinance was passed by council during 
the year 1893-1894, but the members of that body, including Messrs. 
Chandless and Muir, were paid the same compensation which was 
received by the members of the council for the previous year, namely, 
$400 tor the year’s service. 

On June 27, 1894, another salary ordinance was passed by council, in 
which the compensation to be paid to members of the body was fixed at 
$300 per annum for the fiscal year beginning May 1, 1894, and ending 
May 1, 1895. Notwithstanding this latter ordinance, the resolution now 
under review was passed May 1, 1895, and its passage is attempted to be 
justified on the ground that, so far as Messrs. Chandless and Muir are 
concerned, the ordinance of June 27, 1894, is inoperative, for the reason 
that, before its passage, they were entitled to an annual compensation of 
$400 for their services as members of council, and that the twenty-fifth 
section of the act under which the town wasincorporated prohibits the town 
council from increasing or diminishing such compensation during their 
terms of office. 

This contention, it seems to me, is based upon a misapprehension of 
the section of the statute referred to. In the first place it requires coun- 
cil to fix by ordinance the compensation to be paid to its members, 
and then declares that the compensation of any member which has 
been fixed as aforesaid, shall not be increased or diminished during 
his term of office. It is plain, from a reading of this section, that 
the portion of it which forbids the increasing or diminishing of the com- 
pensation to be paid to a member of council while in office does not be- 
come operative until the council, by ordinance, first fixes such compensa- 
tion. 

When Chandless and Muir became members of the council no ordinance 
was in existence fixing the compensation which they were entitled to re- 
ceive, for the ordinance of June 1, 1892, had expired by its own limita- 
tion. Until a new ordinance, therefore, was passed by council fixing the 
compensation which its members should receive they were neither of 
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them entitled to be paid for their services as members of that body. No 
ordinance was passed fixing such compensation until that of June 27, 
1894, which fixed the salaries of members of council at $300 per annum. 
This ordinance did not diminish the compensation to which Chandless and 
Muir had theretofore become entitled under a prior ordinance, and con- 
sequently did not violate the provision of section 25 of the act of 1888, 
On the contrary, it was in direct compliance with its provisions. It was 
the duty of the council of 1894~-’95, not finding upon the ordinance book 
any ordinance fixing the compensation of its members, to at once pass 
one, and, when they did so, they fixed, for the first time, the compensa- 
tion to be paid to these two members of council. The subsequent pas- 
sage of the resolution under review, being an attempt to increase that 
compensation, was directly within the inhibition of section 25 of the act 
under which the town was incorporated, and is, therefore, void. 
The resolution should be set aside with costs. 





THE STATE, JOHN ILLINGWORTH, PROSECUTOR, v. WILLIAM S. RICH. 
(New Jersey Supreme Court, February, 1896.) 


District Court — Want of jurisdiction -Re- either remedy at his option; but, having 
view of judgments.—A judgment of the Dis- taken an appeal and tried his case de novo in 
trict court of Newark, rendered in acase Pleas, he cannot afterward, because he is 
where the court was without jurisdiction, dissatisfied with the result in the Appellate 
may be reviewed either on appeal to the court, remove the erroneous judgment by 
Court of Common Pleas, or on certiorari, certiorari into this court for review. 
and the party aggrieved may resort to 

On certiorari. 

Argued at November term, 1895, before Justices Depue, Van Syckel 
and Gummere. 

Mr. Frank Bradner for the prosecutor. 

Mr. James E. Howell for the defendant. 

The opinion of the court was delivered by 

GuMMERE, J.: An action of debt was brought in the First District court 
of the city of Newark by the defendant in certiorari against the prosecutor 
to recover the sum of two hundred dollars, being the amount due upon a 
certain check made by the prosecutor and held by the defendant. When 
the case came on for trial the defendant below, the prosecutor here, de- 
manded a trial by jury without being required to pay in advance the ex- 
penses of the venire. This demand was refused by the trial court, and 
an exception to such refusal was prayed for and allowed. The trial of 
the case was then proceeded with, without a jury, and a judgment ren- 
dered in favor of the plaintiff below for the amount of this claim. From 
that judgment the defendant below appealed to the Court of Common 
Pleas of the County of Essex, and the case was there tried de novo, pur- 
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suant to the provisions of the act of March 24, 1892, P. L. 1892, p. 257, 
which allows either party, in an action brought in any of the district 
courts of this state, to take an appeal, both as to matters of law and fact, 
from any judgment (except one given by confession) where the debt, de- 
mand or matter in dispute, exclusive of costs, is for a sum not less 
than twenty-five dollars, to the Court of Common Pleas of the county in 
which such district court is located, and provides that causes thus ap- 
pealed to the courts of Common Pleas shall be tried de novo. 

The trial of the case in the Court of Common Pleas resulted in favor 
of the plaintift below, and judgment was entered in that court against 
the defendant. The defendant thereupon sued out his certiorari for the 
purpose of having the judgment rendered against him in the Court of 
Common Pleas, and also that in the First District court of Newark, re- 
viewed by this court; and his insistment here is that those judgments 
are void, and should be set aside, because he was illegally deprived by 
the District court of a trial by jury. 

It is not necessary, in disposing of this case, to decide the question 
whether the defendant below was entitled to a trial by jury without 
paying the venire fees in advance ; for, assuming that he was, and that 
his demand for a jury deprived the District court of jurisdiction to try 
the case otherwise than by a jury, he had two courses open to him for 
getting rid of the erroneous judgment—either by an appeal to the Court 
of Common Pleas, or by suing out a certiorari for the purpose of having 
the judgment in this court. That he had both of these remedies, not- 
withstanding the provision of the 17th section of the act -to establish 
District courts in the city of Newark, (Pamph. Laws 1873, p. 245), 
which forbids the removal into the Supreme court, by certiorari, of any 
judgmeut in a case where the judge had jurisdiction, is clear. Ritter 
v. Kunkle, 10 Vr. 259. He selected the remedy by appeal, and when 
the case came on to be heard by the Court of Common Pleas, he per- 
mitted it to be tried de novo by the Appellate court, without requesting 
a jury. Having elected to pursue his remedy by appeal, he cannot 
now, because the result of that appeal was unsatisfactory to him, avail 
himself of his remedy by certiorari. His only standing in this court 
is to have the judgment of the Court of Common Pleas reviewed 
for error committed by that court on the trial of the appeal. No such 
error being alleged, and none appearing in the record which has been 
sent up, the judgment below should be affirmed with costs. 


N. J. COURT OF ERRORS AND APPEALS. 
(Abstracts of Opinions rendered March 2, 1896, and subsequently.) 


Equity practice—Demurrer of bill—Suggested amendments.—1. When 













a bill is demurred to, the case must be decided on the issue thus raised. 
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2. The demurrer cannot be defeated by interpolating the bill with cer- 
tain suggested amendments at the time of the hearing. Bradbury v. 
Mutual Reserve Fund Life Association. Opinion by Berastey, C. J. 
March 2, 1896. 

Executors and administrators—Necessary party in equity to suit as 
residuary legatee of executor.—A bill in equity cannot be maintained 
against a residuary legatee or devisee of an estate, to recover from him 
an alleged loss of an estate of which his testator was executor, by rea- 
son of the neglect of his testator as such executor, without making the 
personal representative of his testator a party to the suit, and calling 
him to account for the unadministered assets of the estate of which such 
testator was executor. Dodd vy. Lindsley. Opinion by Van Sycket, J. 
March 2, 1896. 

Insuranee— Wrong Name of owner of premises.—A policy of insur- 
ance was by request of the mortgagee issued in the name of H. Roo- 
beine, as owner, the loss, if any, payable to the G. B. and L. Assovia- 
tion. It appeared on the trial that H. Roobeine never owned the prop- 
erty insured, but that one Barnet Rubin was the owner. Held, that no 
action at law can be founded upon the policy by the mortgagee until it is 
reformed in equity. Sun Insurance Office v. Greenville Building and 
Loan Association. Opinion by Van Sycket, J., March 2, 1896. 

Wills—Power of disposal annexed to life estate.— Where a testator gives 
an estate for life only, by express words, and annexes to it an absolute 
power of disposal, the devisee takes a lite estate only and not a fee; and 
this rule is applicable to bequests of personalty- as well as to devises of 
reality. Wooster vy. Cooper. Opinion by GumMERE, J., March 9, 1896. 

Damages—Exemplary in actions of trespass—In an action of trespass, 
where the injury is inflicted with a reckless and wanton disregard of the 
rights of the party injured, exemplary damages may be recovered. 
Trainor v. Wolff. Opinion by GummeERE, J., March 9, 1896. 

Criminal procedure— Withdrawal of plea of guilty—The withdrawal 
of a plea of guilty in a criminal case, and the substitution of a plea of 
not guilty, is not a right which the law gives to the defendant, but it is 
a matter which is addressed to the discretion of the court. Clark v. 
State. Opinion by GumMeke, J., March 9, 1896. 

Street railways —Certiorari—Standing of prosecutor of writ.—In a 
contest raised in a certiorari proceeding between two street railways, 
each claiming its exclusive right to lay its track in a certain street, the 
prosecutor failed altogether to show its own interest in such controversy ; 
held, that the prosecutor had no standing in court to question the right 
of its adversary. West Jersey Traction Co. v. Board of Public Works 
of Camden, et al. Opinion by Brastey, C. J., March 2, 1896. 

Equity practice—Order for publicution.—1. On a bill calling for a per- 
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sonal decree, an order for publication of the usual notice to absent 
defendants is not objectionable, even though a decree cannot be taken 
against such defendants, if they fail to appear. 2. What decree, if any, 
can be made such absent defendants is not considered Post v. Kirk- 
patrick, receiver, ete. Opinion by BeasLey, C J., March 2, 1896. 

Mortgage—Subrogation.—A second mortgagee making payments on 
the first morgage, will, under ordinary circumstances, be subrogated 
under the first mortgage to the extent of such payments, the residue of 
the claim of the first mortgagee having priority to the lien acquired by 
such subrogation. N.J. Benevolent Loan and Investment Co. v. Cumber- 
land Loan Investment Co. Opinion by Beasuey, C. J. 

Chattel Mortgage act—Affidavits—Recital in jurat —A chattel mort- 
gage had annexed thereto an affidavit made in Pennsylvania, before a 
notary public of that state, but the jurat did not contain a recital that 
the officer taking the affidavit was a notary public, as provided for in 
section 5 of the Oaths act (Rev., p. 740); held, that the mortgage had 
annexed thereto an affidavit within the meaning of section 4 of the Chat- 
tel Mortgage act (Sup. Rev., p. 491), and was not void as to the credi- 
tors uf the mortgagor for lack of such recital in the jurat. Magowan v. 
Baird. Opinion by Magte, J., March 6, 1896. 

Fire Escapes—Repealed acts—Precedent—Action by municipal author- 
ities.—1. The act of March 17, 1882 (P. L. 1882, p. 142), and the sup- 
plement to that act, of March 22, 1888 (P. L. 1888, p. 192), are re- 
pealed by the act entitled ‘‘An act relative to fire escapes,” approved 
March 24, 1890 (P. L. 1890, p. 101). 2. Under the latter act it is not 
obligatory upon an owner of a building to erect a fire escape until pre- 
cedent action by the proper authorities of the municipality in which the 
building is erected, which shall serve to prescribe the number, dimen- 
sions, character, manner of construction and regulation of the fire escapes 
of the building, shall be taken. DeGinther, admr. v. N. J. Home for 
the Education and Care of Feeble-Minded Children et al. Opinion by 
the CHANCELLOR, March 2, 1896. 

Sale of goods—Present property in vendor—Equity—Assignment of 
Future improvements on Patented process.—1. To constitute a valid sale 
at law, the vendor must have a present property, either actual or poten- 
tial, in the thing sold; the rule in equity is different ; the equity in the 
assignee or vendee attaches to the contemplated thing the instant it 
comes into being. 2. In equity the assignment of future improvements 
upon a formula, or on s patented process, in connection with the assign- 
ment of the formula or patent, is valid. McFarland v. Stanton Mfg. Co. 
Opinion by Van Sycket, J., March 2, 1896. 

Practice—Assignment—-Implied coytract—Submission to gury.—1. Hol- 
brook’s action was on a quantum meruit for work done and material fur- 
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nished, and at the trial it appeared that the work was done and the 
materials furnished by a firm composed of Holbrook & Schofield. Hol- 
brook put in evidence an assignment of the claim in suit made by him- 
self, in the name of the firm to himself; held, that it was unnecessary to 
decide whether the assignment entitled him to sue in his own name under 
section 19 of the Practice act, as amended by the act of March 4, 1890, 
for if not, the case was rightly submitted to the jury, the defendant hav- 
ing given no notice of the non-joinder of Schofield, as required by sec- 
tion 37 of the Practice act. 2. Where there is some evidence of work 
done and matcrials furnished, raising an implied contract to pay what 
they were worth, and some evidence from which a jury could infer their 
value, it is no error to submit the case to the jury, and if the verdict upon 
such evidence is excessive, correction must be sought under a rule to 
show cause. King v. Holbrook. Opinion by Magitz, J., March 6, 1896. 

Equity practice—Decree broader than relief prayed—Personal liability 
of directors of corporations.—Under a bill filed by a stockholder of a 
company on behalf of himself and all other stockholders and creditors, 
praying that directors of the company may be made to respond to said 
company, for losses sustained by it by reason of their fraudulent con- 
duct, » decree cannot be made for the sole benefit of the complainant. 
Landis v. Sea Isle City Hotel Co. et al. March 2, 1896. 

Courts —Foreign tribunals—Attacking jurisdiction—Determination of 
fact of residence—Pendency of suit in this state—1. The only ground 
upen which a judgment of a court of general jurisdiction can be disre- 
garded in another state is: first, where the ad:udging tribunal had no 
jurisdiction over the person against whom judgment was pronounced, or 
over the sub ect matter of the litigation; and. second, where the adjudi- 
cation ot the foreign tribunal has been obtained by fraud. 2. Where 
the plaintiff in a cause is required by statute to have been a bona fide 
resident of a state in which his action is brought for a fixed period of 
time, in order to enable him to maintain his action, the ascertainment by 
the court of the fact of such residence necessarily precedes a considera- 
tion of the merits of the case; and the deterinination of that question by 
the court is final, not only in the courts of that state, but in every other 
jurisdiction where the validity of the judgment comes in questior, unless 
such determination has been procured by fraud. 3. The pendency ot a 
suit between the same parties, and for the same cause of action, in this 
state, is no bar to a subsequent suit brought in a sister state. The 
remedy of the defendant is to apply to the court in which the subsequent 
suit is brought to stay proceedings, or to refuse final judgment, until the 
suit here is determined. Fairchild v. Fairchild. Opinion by Gi MMEkgE, 
J., March 11. 1896. 

Error—Effect of judgment as preferring a ereditor of a foreign insolv- 
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ent corporation—Ground of error must appear in the record. 1. A writ 
of error brought up from the Circuit court, the record of a judgment and 
the exceptions taken at the trial. The judgment was against the re- 
ceiver of an Ohio corporation, at the suit of a Pennsylvania creditor. 
Held, that the action had been begun in this state by a foreign attach- 
ment levied upon the assets of the receiver, and that the effect of the 
judgment to give a preference to the defendant in error over other credi- 
tors, could not be considered on this writ of error. 2. A plaintiff in 
error will not be permitted to raise in this court a point not taken in the 
trial court. Meader v. Cornell. Opinion by Garrison, J., March 2, 1896. 

Sale of goods —Article not conforming to description. —Where an article 
delivered does not conform to the description under which it was_ sold, 
the vendee is not bound to accept and may recover whatever of the pur- 
chase price has been paid. Meader v. Cornell. Opinion by Garrison, 
J., March 2, 1896. 

Deed—Blank for name. of grantee—Estoppel.--1. G. bought two lots 
ot land of L., receiving for lot No. 1, a complete deed. for lot No. 2, a 
deed with a blank for the name of the grantee. G. subsequently sold the 
two lots to C., and took as payment a bond of the Postal Telegraph (o. 
for ove thousand dollars. For lot No. 1, G. gave ©. a deed executed by 
her, with a blank for the name of the grantee. For No. 2, she delivered 
to him (C.) the deed she got of L., the blank for the grantee not having 
been filled in. These deeds were delivered in this form at C.’s request. 
Afterwards C. sold the two lots to L., the grantor of G. For lot No. 2 
C. delivered to L. the same deed that L. had given to G.; for lot No. 1, 
he gave L. a deed executed by himself and wife, the blank in the deed 
for that lot having been filled in. with the name of the wife of C. Suit 
was brought by G. against ©. upon an allegation that at the time the 
conveyance to him was made, C. guaranteed that the bond of the Pos- 
tal Telegraph Co. was worth one thousand dollars, and was selling in 
the market for that sum. Held, that the question whether the deeds 
given by G. to C. were void for the reason that no grantee was named 
in them, and therefore that the consideration failed, was not necessary 
to be decided ; that the deeds were delivered to C. in their imperfect 
condition at his request, that he subsequently conveyed to L.; that if 
the deeds were imperfect he had a remedy by requiring the plaintiff to 
perfect the conveyance, and, having disposed of the lots, he is estopped 
from setting up a failure of consideration on which his promise was made. 


Gibbs v. Craig Opinion by Derue, J., March 4, 1896. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recently Filed Opinions.) 


Appeal—Stay of proceedings—Sequestration.—1. An appeal from the 
Court of Chancery is without effect upon the subsequent proceeding in a 
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cause there pending, while it remains undetermined, except it be taken 
from a final decree within ten days after the decree is signed, in which 
case it stays process in execution of the decree unless order be made to 
the contrary. If other-relief against a final decree, while the appeal is 
undetermined, be necessary or proper, it must be had by order of this or 
of the appellate court. 2. The.mere existence of an appeal from a final 
decree does not affect the interest validity and force of that decree. If 
the decree is itself an injunction, that injunction remains in force after 
the appeal, and must be obeyed, unless this or the appellate court shall 
order a suspension of its effect. 3. In enforcing obedience to an injunc- 
tion from a corporation, sequestration may be resorted to. National 
Docks, ete. R. R. Co v. Penna. R. R. Co. et al. Opinion by the CHan- 
CELLOR. 

Boroughs —Sewers and hydrants..- 1. Where a portion of the territory 
of a municipal corporation is thrown into a new municipality, the right 
to use and regulate the sewers and hydrants within such territory passes 
to the new government. -2. Boroughs created from townships, under 
the act of 1878, are distinct from the townships in respect to their con- 
trol over sewers and hydrants. Bloomfield v. Glen Ridge. -Opinion by 
Reep, V. €. ! 

Gifts inter vivos—Life insurance policy-—Law of the domicile.—1. ‘A 
policy of life insurance payable to “the legal representatives of the 
assured” may be made the subject of a gift, in the same manner as a 
bond or other monied obligation, with the same results. 2. Such gift 
may be effected by the mere-delivery, without assignment of the instru- 
ment, accompanied by such verbal or written words as indicate a clear 
intention to give, and its subsequent retention by the donee. 3. In such 
ease the donee, if he or she have an interest in the continuation of the 
lite assured, will be entitled, in equity, to the money due upon the policy 
at its maturity, notwithstanding it contains a clause forbidding any 
assignment except with the consent of the insured; such —probibitory 
clause cannot prevent the vesting of an equitable interest in the proceeds 
of the policy. 4. A person whose domicile was originally in New Jersey, 
and who had a wife and family residing there, acquired a domicile in 
Ohio, and died there insolvent. Letters of administration were taken 
out, first in Ohio. by a resident there, and later by his widow in New 
Jersey. He had given his wife a policy of insurance upon his life, pay- 
able to bis legal representatives, the annual premiams upon which were 
less than the amount allowed by the loss of Ohio to be set apart annually 
in life insurance by a husband for the benefit of his family. Both admin- 
istrators brought separate suits at law against the insurance company 
upon the policy so given to the wife and in her possession. one in Ohio, 
the other in New Jersey. The insurance company filed a bill of inter- 
pleader in the Chancery court of New Jersey, and paid the money into 
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court ; the Ohio administrator appeared and claimed the fund for the pur- 
pose of paying the Ohio creditors ; the New Jersey administratrix claimed 
it as her own money, after paying the New Jersey creditors, to the extent 
of premiums paid after the accrual of the debts. Held, that the Ohio 
administrator was not entitled to the fund, but that it should be paid to 
the New Jersey claimant, subject to the rights of the creditors. Trav- 
ellers’ Insurance Co. vy. Grant, administrator, et al. Opinion by Pitney, 
V.U. 

Surety—Right to securities--Equity between surety and creditors.—1. 
A surety is entitled to the benefit of all securities which the creditor 
holds against the principal as indemnity against loss by reason of his 
suretyship. The surety’s right in this respect may be modified or con- 
trolled by contract between him and his principal, but does not require 
any contract for its support. It is a right which results from the relation 
of surety and principal independent of contract, and is founded on the 
principal of natural justice of placing the charge where in equity it 
belongs. 2. In equity relief will be afforded to a surety for his indem- 
nity out of the property of the principal where the equitable rights of 
the surety may be protected, without prejudicing the substantial rights 
of the creditors. 3. In such a case, in a suit for the foreclosure of a 
mortgage given by the surety, all parties being duly before the court, 
the progress of the case may, upon equitable terms, be staved until the 
securities of the principal shall be first exhausted. Kidd et al. v. Hur- 
ley. Opinion by the CHanceLLor. February 27, 1896. 

Insolvent corporation—Construction of word “assets” in Laborers’ 
Lien act of 1892—Parties.—1. In the act of April 8, 1892 (P. L. 1892, 
p. 426), giving laborers priority of lien on the assets of insolvent corpo- 
rations for their wages, the word “assets” is used in the ordinary or 
usual business sense of the word, as intended to include all the property 
which shall come to the receiver’s possession, whether sub/ect to liens or 
not, rather than the technical or legal sense applied to the same word in 
the sixty-third section of the Corporation act, where it was held to mean 
only the company’s.ultimate rights.in the property. 2. If the workmen 
are complainants, a judgment creditor is a proper party to the bill, and, 
pending the adjndication as to the insolvency of the corporation, may be 
enjoined from selling or disposing of the assets. 3. In a like case, mort- 
gagees or other lien creditors of a company claimed to be insolvent, and 
whose liens are contested upon grounds which, under the insolvent cor- 
poration law, would make their liens invalid as against the receiver, and 
who threaten to proceed to realize upon their liens pending the hearing 
on the question of insolvency, are regularly made parties, and may be 
enjoined pending the hearing of that question. Fitzgerald v. Maxim 
Powder Co. . Opinion by Emery, V. C., Febraary 26, 1896. 














pur- 
imed 
xtent 
Ohio 
d to 
‘rav- 
NEY, 


ditor 
f his 
con- 
juire 
ation 
. the 
ty it 
dem- 
is of 
ights 
of a 
ourt, 
| the 
H ur- 


ers? 
892, 
Ir po- 
y or 
erty 
ns or 
‘d in 
nean 
men 
and, 
y be 
nort- 
_and 


cor- 
and 
ring 
y be 
1xim 

















SUPREME COURT ABSTRACTS. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Opinions at February term, 1896.—Continued.) 


Before DepugE, VAN SYCKEL and GUMMERE, JJ.: 

Streets—Ordinance regulating excavation—Interference with corpo- 
rate franchise.—An ordinance regulating the excavation of public streets 
will not be set aside in toto, because it uureasonably interferes with the 
exercise of the franchises of a single corporation, provided it be unob- 
jectionable in other respects ; and it is only when it is actually interfered 
with in the enjoyment of its franchises, by the enforcement of such ordi- 
nance, that a corporation can raise the question of its validity. Rahway 
Gas Light Co..v. Rahway. Opinion by Gummere, J., March 11, 1896. 

Pleading—Puis darrein continuance.—A plea puis darrein continu- 
ance cannot be pleaded without the consent of the court. The mandate 
of the statute (Rev., p. 868, sec. 131), must be observed. Fell v. Hart 
Brewer Pottery Co. Conclusions by GUMMERE, J., March 4, 1896. 

Corporations—Set aside election of officers —A complaint under sec- 
tion forty-four of the Corporation act, seeking to set asid the election 
of corporation officers, or any proceedings touching the same, should 
set forth the grounds of the application, and the injury has always been 
limited as to the consideration whether or not the election complained of 
has been conducted according to the statutory provisions. In re Leslie. 
Opinion by Depus, J. 





Before GARRISON and Lippincott, JJ. : 

Small Cause Court—Errors by the justice after trial de novo in Com- 
mon Pleas.—Upon a certiorari directed to the Court of Common Pleas 
to review a judgment of that court on appeal from the Court for the 
Trial of Small Causes, only the errors of the latter court can be consid- 
ered. Neither party, after the trial de novo has been had in the Court 
of Common Pleas on the appeal, can allege as a reason for the rever- 
sal of the judgment of that court, errors committed by the justice of 
the peace on the trial before him in the Court for the Trial of Small 
Causes. Moore v. Johnson. «Opinion by Lirpincort, J., March 4, 1896. 

Small Cause Court act—Perfecting appeal—What appearance is no 
waiver.—1. Uunder Sup. Rev., p. 404, art. 4, sec. 15, when an appeal 
from the Court of Common Pleas is taken from a judgment of the 
Court for the Trial of Small Causes, within five days prior to the . 
beginning of the next term, and the papers are not filed with the 
clerk of the court three days prior to the beginning of such term, 
the appeal cannot be placed on the list for trial at such term, but 
must go over and be put on the list for trial at the next term there- 
after. 2. The party against whom the ‘udgment is r- ndered before the 
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justice of the peace, does not waive his right to have the cause go 
over to the next term under the statute by appearing at the term 
to which the appeal is taken and object to the trial at that time. 
Whilst his motive may be that of delay, yet he only insists'upon the 
rights accorded him by statute, and his appearance for that purpose is 
no waiver of them. Matthews v. Rankin. Opinion by Lippincott, J., 
March 6, 1896. 


Before Garkison and Lippincott, JJ.: 

Townships—Town meetings— Corporate powers—To settle disputes, ete. 
—1l. Any of the powers conferred, or duties imposed upon a township 
government, can be exercised or performed as well at a special town 
meeting called in accordance with the statute as at the regular annual 
town meeting, unless it be that the exercise of such powers and duties are 
expressly restricted to such annual town meeting. 2. The inhabitants 
of the several townships in this state are municipal corporate bodies, and 
as such are capable of suing and being sued; they can, within the 
statutes conferring general powers upon them, create debts and liabilities 
and settle and pay disputed claims; they can compromise and settle 
doubtful controversies arising out of the exercise of the powers and 
rights belonging to them. The law vests them with a discretion in such 
matters which they are to exercise for the best interests of the corpora- 
tion, and if such settlement or existing controversies are made in good 
faith and are not of a collusive or fraudulent character, they will be sus- 
tained... 3. A dispute between a township collector and the townsbip 
authorities of the township in relation to the audit and statement of his 
accounts can be settled and adjusted by the annual iown meeting regu- 
larly called for that purpose, if such settlement and adjustment be bona 
Jide and without fraud or collusion. State, Springer, pros., v. Township 
of Logan. Opinion by Lippincott, J. 


Before Lippincott and LupLow, JJ.: 

Practice in Error—Amendment of Record.—After a: judgment in the 
Supreme court bas been removed into the Court of Errors and Appeals 
by writ of error, and a return has been made to such writ, and errors as- 
signed and joinder therein filed, the court will not, on a mere notice upon 
motion, amend and correct its record. The proper course is for the party 
desiring the correction or amendment to allege diminution of the record 
in the Appellate court, and sue out a writ of certiorari, directed to the 
court below, for the amendment to be made and returned according to 
the truth of the case. Matthews v. Booye. Opinion by Lippincott, J., 
March 3, 1896. 
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LAWS OF 1806. 


Before GARRISON and Lippincott, JJ.: 
Streets—Assessment for costs and expenses under unconstitutional 
statute—Further objections.—A street improvement having been made, 
and the assessment of the cost and expense thereof imposed upon certain 
lands under and according to the provisions Of a statute, adjudged to be 
unconstitutional, the court will not proceed further to examine and deter- 
mine any other ob;ections arising to the proceedings, but will set the 
assessment aside for that reason. - State, Newark, pros., v. Township of 
Verona et al. Opinion by Lippincort, J., February 29, 1896. 





Zachman vy. State-—Conviction for lottery policy business under act 
of 1894, p. 310, affirmed. 

Fauch v. De Socarras.—Rule to show cause why judgment be not 
opened and defendant permitted to plead discharged with costs. 

Longcor vy. Merchants’. Ins. Co.—Demurrer overruled. 


LAWS OF 1896. 





We regret not to be able to lay before our readers, as we have done for 
many years past, the full text of the acts of the legislature, but the solons 
of 1895 in their wisdom decreed otherwise. We shall, however, con- 
tinue our usual running comments upon such approved legislation as has 
been published in the state pamphlet, and which especially interest the 
bar. 

Chapter I. is an act providing that hereafter the words, “Be it en- 
acted,” which have introduced every seetion and every act from time 
immemorial, shall not be used longer, but that each section shall be sim- 
ply numbered consecutively 1, 2, 3, etc., such number being followed im- 
mediately by the significant words of the section. 

Chapter XII. provides that the judge of any district court in this state 
may practice in any other court of the state, except in another district 
court, or in the Court of Common Pleas, in cases of appeals taken from 
a district court. 

Chapier XXIV. provides that the clerk of the Supreme court and the 
clerk in Chancery shall each receive a salary of $6,000 per annum, to be 
paid by the state treasurer in equal monthly payments and that all fees 
received by them shall be for the use of the state, and also requiring an 
itemized statement of such fees to be filed in the office of the comptroller 
on or before the tenth day of each month.. It makes the clerks person- 
ally liable to the state for the payment of all fees, and, for their own 
protection, they are authorized to exact a prepayment of: fees-from at- 
torneys and solicitors. 

Chapter XXIII. makes it lawful to appoint fifteen commissioners of 
deeds for each of the wards in cities of first-class. 
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Chapter LXIV. declares it shall not hereafter be necessary for the 


directors and officers of any company incorporated under special charter 
to reside in any designated county, mutual fire insurance companies 


excepted. 


Chapter LXV. is a supplement to the mechanics’ lien act, which gives 
a judge of the Supreme court power to discharge a lien, when it is proved 


to be satisfied. 


Chapter LXXII. provides that at any time after one year from the 
date of a final decree of distribution in the Orphans’ court, an order may 
be made discharging the surties of the administrator, executor, etc. 

Chapter LX XVII. amends section three of the act for the limitation of 


actions. 


Chapter LXXXIII. is a supplement to the married women’s act and 
authorizes the Chancellor, in cases of separation for seven years, to 
direct that the married man or woman may mortgage or convey real estate. 

Chapter CII. terminates the office of the lay judges of the Courts 


of Common Pleas on April first. 


Chapter CVIII. amends section 2 of the District court act and pro- 


vides for the salaries of the judges. 


Chapter CXI. provides concerning the sergeant-at-arms of the Dis- 


trict courts. 


Chapter CX VI. provides that in habeas corpus proceedings relative 
to the custody of minor children, the rights of both parents shall be held 


equal. 


Chapter CXVII. does not specially interest lawyers, but is a most im- 
portant statute, in that is provides that hereafter no borough or village 
shall be incorporated in this state but by special act of Legislature. 





MISCELLANY. 





EXAMINATION QUESTIONS. 
(November Term, 1895.) 
COUNSELLORS. 

What is a franchise ? 

State the proceedings in taking out a 
writ of error from the Supreme court to the 
Circuit. 

What is ejectment? What was the prac- 
tice at common law, and how has it been 
changed by statute ? 

What are incorporeal hereditaments ? 

What is an estate in joint tenancy, and 
wherein does it differ from an estate in 


common ? 








What is a resulting trust ? 

A recovers a judgment against B, and ex- 
ecution is placed in the hands of the sher- 
iff; what does the execution command the 
sheriff to do? How does the sheriff adver- 
tise real estate ? 

A recovers a judgment in the Circuit 
court against B, how do you enter that 
judgment ? 

What is the statute of uses ? 

What is an estate in remainder ? 

Being asked to make a search against the 
land of A B, how and where and for what 
would you search ? 

What is meant by a special demurrer ? 
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What is special pleading ? 

State generally what the mechanics’ lien 
law is in this state. 

What is common recovery ? 

How generally do the rules of evidence 
in criminal cases differ from those in civil 
cases ? Can you plead or demur to an in- 
dictment ? What is meant by the term 
nolle prosequi ? 

Isa writ of errora writ of right? Are 
there any exceptions ? 

In what cases under the statute of New 
Jersey may a wife, who shall survive her 
husband, be entitled to dower in his lands 
where he devises lands to her for life or 
otherwise by a will duly executed ? 

What is a feoffment ? 

What is quo warranto; what mandamus? 

State orderly proceedings in both. 

Where a husband-and wife live in a state 
of separation, who is entitled to the custody 
of the children ? 

Can a married woman bind herself by 
warrant of attorney for the confession of a 
judgment ? 

Under the married woman’s act to what 
extent and with what exceptions may a 
married woman bind herself by contract ? 

If one of two tort feasors pay a judgment 
recovered against both, can he obtain con- 
tribution from this co-defendant ? 

(February Term, 1896.) . 
COUNSELLORS. 

Of what kinds are hereditaments ? 

Of what do corporeal hereditaments con- 
sist ? 

How is water considered ? 

What is land in its legal signification ? 

What is an annuity, and wherein does it 
differ from a rent charge ? 

Define rent. 

What rents are there at common law ? 

What is a fee-farm rent ? 

What is an estate of freehold ? 

What four requisites are necessary to 
make a tenancy by the curtesy of England? 

When is a husband said to be a tenant 
by the curtesy initiate? 

What are the requisites to curtesy ? 
What is dower ? 

How may dower be lost ? 
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What is an estate for years? 

Can an estate of freehold commence in 
futuro ? 

What is an estate at will ? 

What is an estate in remainder ? 

Of what sorts are remainders ? 

What is title by prescription ? 

What is alienation, conveyance or pur- 
chase in its limited sense ? 

What right has the proprietor of lands 
on the banks of a river to the use of the 
water which flows in the stream adjacent to 
his land ? 

What is meant by devise ? 

How is robbery defined ? 

What are the requisites of robbery ? 

What is forgery at common law ? 

What is an indictment ? 

What things must be precisely and suffi- 
ciently ascertained in an indictment ? 

Can the indictment be tried in the ab- 
sence of the defendant ? 





ATTORNEYS AND COUNSELLORS, 

Mr. Cesar Rodney May, of Camden, was 
admitted as attorney at the February term 
of the Supreme court, but not having been 
entered on the roll until after the sitting of 
the court, his name did not appear in the 
March JouRNAL. 

Mr. William Everett, Jr., of Paterson, 
took the oaths as attorney and counsellor in 
the Supreme court before Mr. Justice Lip- 
pincott, on March 5, last. Mr. Everett 
was admitted in 1895, under the Attorneys 
and Counsellors’ act, 1894, since repealed. 

In the U.S. Circuit Court, at Trenton, 
the new District Attorney J. Kearney Rice, 
of New Brunswick, was admitted to prac- 
tice as attorney and counsellor. Mr. John 
E. Lanning, of Asbury Park, was also ad- 
mitted. 





NEW APPOINTMENTS. 





Among the appointments to office made 
by the Governor. to the Senate, since our 
last issue, are the following: 

John Rellstab, of Trenton, to be judge of 
the District court of that city vice Judge 
Chauncey H. Beasley. 
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Charles B. Joline, of Camden, to be judge 
of the Camden District court. 

George A. Angle, of Warren county, as 
prosecutor of the pleas vice William A. 
Stryker. 





DEATH OF JUDGE SIMS. 

Judge Clifford Stanley Sims, of the New 
Jersey Court of Errors and ,Appeals, died 
very suddenly March 3. He had. left, his 
home in Mt, Holly to attend a meeting of 
the court, and when he reached the Clinton 
street station of the Penn. R. R., Trenton, 
was stricken with paralysis.. He was car- 
ried to a hotel across from the station, where 
he died in less than six hours after the 
attack. 

Judge Sims was born in Harrisburg in 
1839; began the study of law in 1856, and 
was admitted to practice in Pennsylvania, 
in 1860, in Tennessee in 1866, in Arkansas 
in 1868, and in New Jersey in 1894. He 
served in the United States navy from 1862 
to 1864, when he was appointed Lieutenant 
Colonel of the Fourth Arkansas Infantry, 
U. 8. Volunteers. 

Judge Sims was a member of the Consti- 
tufional Convention of Arkansas in 1868. 
He served in the Legislature of that state 
in 1868-’69, and afterward as judge advo- 
cate. In 1869 he was appointed United 
States Consul to Ottawa, and this place he 
held until 1876, when he resigned to enter 
the service of the Pennsylvania Railroad 
Company. 

He was a member of the Society of Cin- 
cinnati, and he was president of that society 
fora number of years. He was a member 
of the Council of the Proprietors of West 
Jersey, of the New Jersey Historical Socie- 
ty, and in 1895 received the honorary degree 
of D. C. L. from St. Stephen’s Cullege. 
He was appointed judge of the Court of 
Errors and Appeals in New Jersey in 1894, 
and his term would have expired in 1900. 
He was a Democrat. 





STATE NOTES. 


Hon. Henry M. Nevius, of the Monmouth 
bar, the new Circuit judge, entered upon the 








performance of his duties the middle of 
March at the Hudson Circuit. Judge Ne- 
vius was cordially received by the members 
of the bar of that county, and there seems to 
be a general impression that his appoint- 
ment was an excellent one in .all respects, 
The fact that the judge has an empry left 
sleeve does not detract an iota from the dig- 
nity with which he will fill his office. 

Col. James Matlack Scovel, now known 
as the lawyer evangelist, after completing a 
tour of a number of New Jersey and Penn- 
sylvania cities and towns, has sailed for 
Italy, and expects to visit not only the prin- 
cipal cities of Europe, but to make a tour of 
the Holy. Land. 

Ex-Judge William A. Low, of the Ocean 
county courts, died at his home in Toms 
River, March 5, aged 77 years. He was a 
lay judge of Ocean from 1877 to 1892, and 
also held the position of cashier of the First 
National Bank of Toms River for thirty- 
three years, from the time of its organiza- 
tion until the time of his death. 

Augustus Richter, a member of the Cam- 
den bar, was sentenced on March 13, to six 
months’ imprisonment for embezzlement, by 
Law Judge Vroom, in the Camden Criminal 
court. 





PORTRAIT. 


Mr. Craig A. Marsh, Plainfield, N. J., 
whose portrait appears in this number, is a 
well recognized leader of the Bar in this 
city and holds a prominent place among 
the Bar of the state. 

He was born in Plainfield in 1856, gradu- 
ated from Union College at the age of twen- 
ty, studied law with Hon, Amzi Dodd and 
J. Harvey Ackerman, graduated from 
Columbia Law School in 1879, was admit- 
ted as attorney in this state at the Novem- 
ber term of the same year,.and counsellor 
three years later. Before taking his coun- 
sellor’s license he became corporation coun- 
sel of Plainfield, and has held the position 
ever since, having been annually reappoint- 
ed thereto, although the municipal govern- 
ment has been of all varieties of political 
complexion. His higher practice is chiefly 
in the higher courts, where he has estabe 
lished the reputation of winning his cases. 
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